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Ji mry Arnol d and Ant hony Evans, both serving sentences in
the Departnment of Correction, filed individual petitions for the
common law wit of certiorari in the Chancery Court for Davidson
County. Each petitioner contended that in reviewing his file for
parol e the Board of Paroles (Board) failed to hold an open neeting
as required by the Open Meetings Act, Tenn. Code Ann. § 8-44-101 et
seq. (1993)* Further, each petitioner chall enged the substantive

basis for the Board' s decision denying parole.?

The trial court dism ssed each petition for failure to
state a claim upon which relief may be granted, and the Court of
Appeals affirnmed the trial court’s judgnent. W granted the
petitioners’ applications for perm ssion to appeal and consol i dated

t he cases.

The petitioners assert that the procedure utilized by the
Board to nake parole decisions® violates the Open Meetings Act.
Under this procedure, each Board nenber separately and i ndependent |y
reviews the cases before the Board. Each case file is circul ated,

in turn, to each of the Board nenbers. A nenber fornulates his or

'Any action taken in violation of the Act is void. Tenn. Code
Ann. 8§ 8-44-105 (1993).

Petitioners contend that the Board relied on the follow ng
“iIllegal and wunconstitutional” factors to deny them parole:
seriousness of the offense, risk to re-offend, nunber of victins,
conpl etion of the sex of fender treatnent program (Petitioner Arnold
only), and continued participation in Alcoholics Anonynous
(Petitioner Evans only).

3O ficial parol e decisions include the decisionto grant, deny,
revoke, or rescind parole. See Tenn. Code Ann. § 40-28-105(d)
(1990) .



her decision wthout conferring with any other nenber, relying

solely on the record conpiled by the hearing officer.

Because the Board is not required by its enabling statute
to neet in order to consider parole decisions, we conclude that the
above-descri bed procedure utilized by the Board to make parole
decisions is not subject to the Open Meetings Act. W further find
that the Board properly denied each petitioner parole. Finally, we
hold that the trial court erred in dismssing Evans’ claim for
injunctive relief as to the Board' s requirenent that he continue to
participate in Al coholics Anonynobus. As to Arnold, we affirmthe
judgnment of the Court of Appeals. As to Evans, we affirm the

judgment of the Court of Appeals in part and reverse in part.

The initial step in the parole decision process is a
hearing before a designated nenber of the Board or a hearing
officer. A hearing was held in each case under review to determ ne
whet her the petitioner should be rel eased on parole. As to Arnold,
t he hearing officer reconmended t hat parol e be deni ed because of the
seriousness of the offense and so that Arnold could “continue wth
aftercare.”® The hearing officer’s reconmmendation and Arnold’'s file
were then circul ated anong the nenbers of the Board. The Board
menbers reviewed Arnold s case individually; there is no evidence

that Board nenbers conferred with one anot her about Arnold' s case.

‘“The “aftercare” referred to is apparently the sex offender
treat nent program



Rat her, each menber separately reviewed the file and indicated in
witing his or her adoption or nodification of the hearing officer’s
recomendat i on. Al four nenbers who reviewed Arnold s case
concurred with the recommendati on of the hearing officer to deny

parol e.?®

As to Evans, the hearing officer recommended denial of
parol e because of the seriousness of his offense, because of his
high risk to re-offend, and so that Evans could continue to
participate in the al cohol treatnent program The hearing officer’s
recommendati on and Evans’ file were then circul ated anong nenbers of
the Board. The five nenbers of the Board who reviewed Evans’ case
concurred with the hearing officer’s recomendati on to deny parol e.
Three nenbers cited additional reasons for denying parole. The
Board utilized the same procedure to reach its decision in Evans’

case as it did in Arnold’ s case.

Under the common law wit of certiorari, the decisions of
the Board are reviewabl e to determ ne whet her the Board exceeded its

jurisdiction, or acted illegally, fraudulently, or arbitrarily.

SArnold also requested an appeal hearing before the Board,
citing “significant new information” that was not available at the
initial parole hearing. The “new information was a stipulation in
Dean v. MWerter, 1:90-0027 (MD. Tenn. filed August 18, 1994).
According to Arnold, the stipulation prohibited the Board from
denyi ng hi mparol e because he had not yet conpl eted the sex of fender
treatment program Arnold al so contended that the hearing officer
had engaged in m sconduct by failing to obtain a nedical eval uation
to determ ne whether Arnold posed a threat if released. The Board
deni ed Arnol d’ s request.




Powel| v. Parole Eligibility ReviewBd., 879 S.W2d 871, 873 (Tenn.

Ct. App. 1994). However, the correctness of the Board' s decisionis

not reviewable under the wit. State ex rel. MMrrough v. Hunt,

137 Tenn. 243, 192 S.W 931, 933 (1917).

Pursuant to the Open Meetings Act, “[t]he policy of this
state [is] that the formation of public policy and decisions is
publ i ¢ business and shall not be conducted in secret.” Tenn. Code
Ann. 8 8-44-101. Tennessee Code Annotated 8§ 8-44-102(a) requires
that all neetings of any governing body be public.® The Open
Meeti ngs Act defines a neeting as “the conveni ng of a governi ng body
of a public body for which a quorumis required in order to nake a
decision or to deliberate toward a decision on any matter.” Tenn.

Code Ann. § 8-44-102(b)(2).

Yet, the Board' s enabling statute does not require a
nmeeting in order to deliberate or make parol e deci sions. Tennessee

Code Annotated 8 40-28-105 (1990) provides in pertinent part:

(b) The board shall prescribe the
times and places of its neetings and
shall schedule hearings at each
correctional institution or facility
at such tinmes as may be necessary to

di scharge its duties. Al votes
t aken by the board shall be by public
ballot or public roll call. No

secret ballots or secret roll calls
shall be permtted.

(d) A mjority of nenbers of the
board shall constitute a quorum for

The Board concedes that it is a “governing body” within the
meani ng of the statute and thus subject to the Act.
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of ficial adm ni strative Dbusiness.
The chairman of the board may
designate individual parole board
menbers and appoi nt hearing officers
who shall be authorized to conduct
hearings, take testinmony and nmake
proposed findings of fact and
reconmendat i ons to t he board
regar di ng a gr ant, deni al ,
revocation, or rescission of parole.
Such findings and recommendations

shall be reduced to witing and
revi ewed by board nenbers who shal
adopt , nodi fv, or reject t he

recomendati ons. No person shall be
parol ed nor shall the parole of any
person be denied, revoked, or
resci nded wi t hout the concurrence of
three (3) board nenbers.
(enphasi s added)

We di scern nothing in subsections (b) or (d) that requires the Board
to meet and deliberate prior to mnmaking a parole decision.
Subsection (b) sinply requires that the Board “prescribe” the tines
and places of its neetings. |In other words, when the Board does
nmeet, proper notice of the neeting is required. A “public ballot”
denotes a witten docunent such as was used to deny the petitioners
parole; “public roll call” describes a process commonly used at a
public neeting where Board nenbers would indicate their vote
verbal ly. In our view, the docunent on which the Board nenbers
i ndi cated their adoption, nodification, or rejection of the hearing
of ficer’s recomrendation, is a matter of public record and, as such,
is sufficient to constitute a “public ballot.” Simlarly,
subsection (d) does not require Board nenbers to neet, confer, or
del i berate on parole decisions. Rather, Board nenbers are sinply
required to review the findings and recommendati ons and adopt,

nodi fy, or reject them



Further, a review of the prior versions of this statute
confirnms that the legislature has elimnated the requirenent that
the Board neet and deli berate prior to naking a parol e decision. By
elimnating the requirenment that the Board neet and deli berate, the
| egi sl ature has clearly denonstrated its intent to exenpt fromthe
Open Meetings Act the Board’'s procedure for nmaki ng parol e deci si ons.
The 1975 version of this statute plainly required the Board to neet

in order to make parol e deci sions:

The board shall nmeet . . . for a full
study of the cases of all prisoners
eligible for release on parole, and
for determ ning when and under what
conditions and to whom such parole
may be granted. . . . A nmgjority of
the board shall constitute a quorum
for the transaction of all business.

Tenn. Code Ann. 8 40-3602 (1975). 1In 1979, the statute was anmended

to provide that:

Three (3) nenbers of the board shal
constitute a guorum  for t he
transaction of official business and,
except as hereinafter provided, a
majority vote of those present at any
neeting shall be sufficient for any
action taken by the board. |In cases
of the granting of parole, the
chairman of the board may designate
its menbers to sit in panels of two
(2) nmenbers, which panels shall have
authority to conduct hearings and
take testinony and to nake proposed
findings of fact and recomendati ons
to the full board regarding the
di sposition of a request to grant
parole. . . . No person shall be
par ol ed or di scharged fromparol e nor
the parole of any person revoked,
except by a mgjority vote of the
entire menbership of the board.




Tenn. Code Ann. 8§ 40-3602(d) (Supp. 1980) (enphasi s added). 1n 1981,
the | egislature further anended the statute and del eted any nention

of a neeting:

(d) Three (3) nenbers of the board
shall constitute a quorum for the
transaction of official business, and
no person_ _shall be paroled or
di scharged from parole, nor the
parol e of any person revoked, except
by mmjority vote of the entire
nenbership of t he board. The
chai rman of the board may designate
its menbers to sit in panels of two
(2) nenbers . . . to conduct hearings
and meke proposed findings of
fact and recommendations to the full
board . . . . Such findings and
recommendati ons shall be reduced to
witing and reviewed by the full
board whi ch shall adopt or reject the
panel’s findings by majority vote.

Tenn. Code Ann. 40-3602(d) (Supp. 1981) (enphasis added). |In 1988,
the statute was anended to include the |anguage of the present
versi on. See Public Act of 1988, Ch. 880, 8 3 (findings and
recommendati ons from hearing are to be reviewed by “other board
menbers” and a deci si on made upon the “concurrence” of three Board
menbers).’” Finally, in 1989, the statute was anmended to provide
that the three nenber quorumrequirenment applied only to “officia

adnm ni strative business.” See Public Acts of 1989, Ch. 227, § 8

(enmphasi s added).

In anending this statute over the years, the |legislature

has, in our view, purposely elimnated |anguage that required the

Thus by 1988, the Board was authorized to nmake parole
deci sions upon the concurrence of three nenbers--a significantly
di fferent procedure fromthe 1980 version that required a najority
vote of the nenbers present at the neeting.
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Board to neet in order to make parol e decisions. Further, these
anendnents establish that the Board s practice of submtting the
hearing officer’s recommendations in witing to each Board nenber
individually is consistent with the | egislative intent, for we nust
assunme that the legislature acted with full cognizance of the Open

Meet i ngs Act.

The petitioners also rely on the Open Parol e Heari ngs Act,
Tenn. Code Ann. 8§ 40-28-501 et seq. (1996 Supp.) as support for
their contention that the Board is required to neet and deliberate
prior to making a parole decision. However, this statute requires
that parole hearings be public. Tennessee Code Annotated § 40-28-
105(b) explicitly differentiates between neetings and hearings; we
di stingui sh “parole decision” from “parole hearing.” Thus, Tenn

Code Ann. 8§ 40-28-502 does not apply to parol e decisions.

In sum because the Board's enabling statute does not
require that parol e deci sions be made by neeting, the Open Meetings
Act does not apply to the Board s procedure for meking parole
decisions. The legislative history of the Board s enabling statute
illustrates the legislature’s intent to so exenpt the Board' s
deci si on- maki ng process fromthe Open Meetings Act. Therefore, the
Board’ s procedure of separate and independent review of cases by
Boar d nenbers neither transgresses the intent of the | egislature nor

of fends the statute.



Petitioners also contend that the Board relied upon
certain “illegal and unconstitutional” factors in denying parole,
specifically, the seriousness of the offense, the risk to re-offend,
the nunmber of victinms, conpletion of the sex offender treatnent

program® and continued participation in Al coholics Anonynous.?®

Rel ease on parole is a privilege, not aright. Tenn. Code
Ann. 8 40-35-503(b) (Supp. 1996). The statute expressly requires
the Board to consider the seriousness of the offense and the
inmate’s risk to re-offend. Tenn. Code Ann. § 40-35-503(b)(1) and
(2). Contrary to the petitioners’ contention, consideration of the
seriousness of the offense at both sentencing and parol e does not
vi ol at e doubl e j eopardy princi pl es because deni al of parol e does not
constitute “another” punishnent, but rather perpetuates a validly

I nposed sentence. See Kelly v. United States Parole Commin, 26 F. 3d

1016, 1020 (10th Cr. 1994); Averhart v. Tutsie, 618 F.2d 479, 483

(7th CGr. 1980). Further, the Board is not required to define with
exactitude the weight accorded the seriousness of the offense in

denying parole. See Geenholtz v. Inmates of the Nebraska Penal and

Correctional Conplex, 442 U S. 1, 99 S. C. 2100, 2104, 60 L. Ed.2d

668 (1979). Consideration of the number of victins is logically

related to the seriousness of the offense.

8This factor applies only to Petitioner Arnold.
°This factor applies only to Petitioner Evans.
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In our view, consideration of the seriousness of the
of fense, the nunmber of victins, and the risk to re-offend is
appropriate to the parol e decision. Consideration of these factors
does not denonstrate that the Board acted illegally, fraudulently,
arbitrarily, or in excess of its jurisdiction. Mor eover
consi deration of such factors does not inplicate any constitutional

ri ght under the circunstances.

As stated, Arnold contends that the Board illegally denied
hi m parol e because he had not conpleted the sex of fender treatnent
program® We disagree. It is unclear whether Arnold was committed
to custody prior tothe institution of this treatnent program Even
assum ng he was comm tted prior to the establishnment of the program
the Board is still permtted to reconmend the program to sex
of f ender s. Because the Board also properly relied upon the
seriousness of the offense to deny Arnold parole, we do not find
that the Board s recomrendati on that he continue treatnment supports
a claimthat the Board acted illegally or arbitrarily or in excess

of its jurisdiction in denying Arnold parole.

°l'n Dean v. MWerter, No. 1:90-0027 (MD. Tenn. filed August
18, 1994), the State agreed that only those sex of fenders conmtted
to custody after the sex offender treatnent programwas instituted
woul d be required to conplete that program as a precondition for
rel ease on parole. There is no indication in the record that the
State has failed to conmply with this stipulation.

“lnarelated claim Arnold contends that Tenn. Code Ann. § 40-
28-116(a)(2) entitles himto a psychol ogi cal eval uation. However,
this statute restricts the Board's discretion to parole sex
offenders; it does not grant such offenders the right to an
eval uati on.

11



As stated, Evans contends that the Board acted illegally
by requiring him to continue his participation in an Al coholics
Anonynous (“AA’) treatnent program Specifically, he urges that the
AA programis a religious one and that required participationinit
viol ates the Establishment C ause of the First Amendnent to the

United States Constitution.

In his verified petition, Evans states:

Petitioner asserts that thereis
only one “al cohol progrant avail able
to him and he is being coerced to
participate in that program as a
condition of parole .

The “al cohol pr ogr ant is
adm ni st ered by t he Tennessee
Department of Correction (TDOC), but
the requirenent [that] he continue
[to] participate in the programas a
condition of parole originates with
t he Board of Parol es.

The centerpiece of the program
as petitioner experiences it, is the
twelve (12) steps of Al coholic[s]
Anonynous (AA) program effort.

The concept of a higher power is
at the center of the twelve (12)
st eps.

The twel ve (12) steps explicitly
deny that recovery fromal coholismis
possi bl e wi t hout reliance on a hi gher
power .

The enphasis on a higher power
is also the central thene of the
third edition of AA s basic text
entitled “Al coholics Anonynous” whi ch
is used as an all-purpose guide for
anyone having difficulty in working
the twelve (12) steps.

12



G oup prayer is comon at the
nmeetings attended by petitioner. The
neetings open wth the “Serenity
Prayer,” essentially non-
denom national, and close with “The
Lord’ s Prayer”, a Christian prayer.

The First Amendnent to the United States Constitution
guarantees that “governnent may not coerce anyone to support or
participate in religion or its exercise, or otherwise act in a way
whi ch ‘establishes a [state] religion or religious faith, or tends

to do so. Lee v. Wisman, 505 U.S. 577, 587, 112 S. Ct. 2649,

2655, 120 L. Ed.2d 467 (1992)(quoting Lynch v. Donnelly, 465 U. S.

668, 678, 104 S. Ct. 1355, 1361-62, 79 L. Ed.2d 604 (1984)). In

Everson v. Board of Educ., the Suprenme Court held:

[t]he *“establishment of religion”
cl ause of the First Amendment neans
at least this: Neither a state nor
t he Federal Governnent can set up a
church. Neither can pass |aws which
aid one religion, aid all religions,
or prefer one religion over another.
Nei ther can force nor influence a
person to go to or to remain away
fromchurch against his wll or force
himto profess a belief or disbelief
in any religion. No person can be
puni shed for ent ertai ni ng or
professing religious beliefs or
di sbeliefs, for church attendance or
nonat t endance.

Everson v. Board of Educ., 330 U.S. 1, 15-16, 67 S. . 504, 511, 91

L. Ed.2d 711 (1947). Wiile the Suprene Court has westled with
questions of whether a certain policy or practice favors or
establishes a religion, there is no debate that a governnent policy
that requires participation in a religious activity violates the

Est abl i shnent d ause:
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it [is] “beyond dispute” that the
Constitution guarantees that the
governnent may not coerce anyone to
support or participate in religion or
its exercise. | ndi viduals nmay
disagree in a particular case over
ot her issues, such as whether it is
the state who acted, or whether
coercion is present, or whether
religion or something else is the aim
of the coercion. But in general, a
coercion-based claim indisputably
rai ses an Est abl i shnent Cl ause
guesti on.

Kerr v. Farrey, 95 F.3d 472, 479 (7th Cr. 1996) (quoting Lee v.

Weisman, 5 U.S. at 587, 112 S. C. at 2655). |In Kerr, the Seventh
Crcuit Court of Appeals held that the Establishnment C ause was
vi ol ated by a requirenent that an i nmat e observe Narcoti cs Anonynous
(“NA") neetings (NA and AA utilize the sane treatnent phil osophy for
different types of addictions). Id. at 480. O her courts have

reached |ike concl usions. See Warner v. O ange County Dept. of

Probation, 827 F. Supp. 261 (S.D.N Y. 1993); Giffin v. Coughlin,

673 N.E.2d 98 (N. Y. 1996).

We find that there are sufficient reasons other than the
requi renent of continued al cohol treatnent to justify the denial of
parole by the Board. However, in addition to his claimthat the
Board ill egally deni ed hi mparol e, Evans al so request ed prospective
injunctive relief to ensure that future parole decisions do not
consider an inmate’s participation or nonparticipation in the AA
program In this regard, Evans has stated a clai mupon which relief
may be granted; therefore, the trial court erred in dismssing the

petition as to this claim
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If, on remand, the trial court finds that the treatnent
program at issue is a religious one and that there are no
alternative secular treatnent prograns offered, then to require a
prisoner to attend or participate in such a treatnment programwoul d
constitute a violation of the Establishnment d ause. At t endi ng or
failing to attend such religious neetings can not be considered in

a deci sion whether to grant or deny parole.

Accordingly, we reverse the judgnment of the Court of
Appeals as to Petitioner Evans’ claim for injunctive relief and
remand this cause to the trial court for further proceedings
consistent with this opinion. The judgnent of the Court of Appeals
as to Petitioner Arnold is affirnmed in all respects. The judgnent
of the Court of Appeals as to Petitioner Evans is affirmed in part
and reversed and remanded in part. That portion of the costs of
this cause as are attributable to Petitioner Arnold are taxed to
Arnol d. That portion of the costs of this cause as are attributable

to Evans are taxed to the respondent.

ADOLPHO A. BIRCH, JR, Justice
CONCUR

Ander son, CJ.
Drowot a, Reid, Hol der, JJ.
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